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IN THE SUPREME COURT 
of the 
STATE OF UTAH 
CLACK-NOMAH FLYING 
CLUB, 
P/,ainti f !-Respondent, 
vs. 
STERLING AIRCRAFT, INC. 
Defendant-Appellant. 
RESPONDENT'S BRIEF 
Case No. 
10380 
STATEMENT OF KIND OF CASE 
The Respondents, Clack-Nomah Flying Club 
and R. A. MacDonald agree with the statement of 
the "Kind of Case" as set forth 'in Appelliant's Brief. 
DISPOSITION IN THE LOWER COURT 
Respondents agree with the statement of the 
"Disposition in the Lower Court", made in Appel-
lant's Br1ie'f, except that the verdict rendered was in 
the sum of $7,100.00 for the Plaintiff, Cl'ack-Nomah 
Flying Club, Inc. and $300.00 in favor of the Plain-
tiff, R. A. MacDonald. R. A. MacDonald was added 
as a Pa1ty Plaintiff prior to the trial. 
RELIEF SOUGHT ON APPEAL 
The Plaintiffs and Respondents, Cl'ack-Nomah 
Flying Club, Inc. and R. A. MacDonald, seek a de-
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c1s10n of this Court affirming the Jury verdicts 
for the Plaintiffs and the Judgments entered upon 
tJhese verdicts. 
STATEMENT OF FACTS 
Respondents accept generally the "Statement 
of Facts" contained in Appellant's Brief, but desire 
to point out that the Transcript does not contain the 
testimony of the witnesses who testified about wind 
velocity and damages. Additional significant facts 
are ias f ollmvs: 
The Defendant, Sterling Aircraft, Inc., main-
ta'ined a service for tie-down, refue'ling and for the 
general cai·e and protection of airplanes 'based or 
stopping at the Salt Lake Airport, for which 1a stor-
age and handling charge was made in a:ddition to 
the cost of gasoline, oil and other services sold to 
aircraft owners. The Plaintiff, R. A. Mac'Donia:ld, 
testified that the l\iooney Aircraft of Plaintiff and 
Respondent, Clack-Nornah Flying Club, was in good 
working condition, having, about thirty days prior 
to the date of the accident, rece1ived 1an annual 'in-
spection s'igned by F.A.A., certified personnel. (R. 
164). MacDonald further testified that as he ap-
proached to land at the Salt Lake City Airport, he 
locked the landing wheels and that the gear handle 
was in the locked position when he left the airplane 
parked and in the care of the Sterling Anrcraft 
Company. The Agents of the Appellant, Sterl'ing 
~ircra'ft, Inc. then took charge of the p'lane 1and 
moved it prior to the time of the accident. 
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Throughout Appellant's Brief, reference is 
made to the velocity of the wind. The portion of the 
testimony of witnesse's on wind velocity was not cer-
tified in the re'cords. Exhibit "''7", however, which 
does appear in the re'cord, is a resume' of strong 
winds recorded at the Salt Lake Airport since 1949 
and shows that at the Salt Lake Airport alone, in 
fourteen and one.Jhalf years, the wind has blown at 
a velocity of over forty miles per hour eighty-two 
times. 
Mr. Parry and Mr. Smith both testified the 
chains were loose on the Mooney aircraft, so that 
the aircrof t was moving in the wind prior to its 
being blown over. Mr. Parry testified that: 
"I was approaching the Mooney and the 
tail tied down at that time, 'had come loose". 
(R. 116). 
Question: And then what did you do.? 
Answer: At this time, the left wing was 
also starting to come loose, so -
Question: What do you mean "come loose", 
the wing, or the mooring or what? 
Answer: The chain had started to loosen up 
on the gear. In other words, it was work-
ing loose. 
A's the aircraft tried to swivel into the wind, 
bringing the ta'il up so that the wind got under the 
tail, despite Parry's efforts to hold i't down, the nose 
gear collapsed and the airplane blew over on its 
back. Parry was the only person in the employ of 
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the Defendant and Appellant, Sterling Aircraft, 
Inc. on the line at that time. In fact, at the time 
when the wind was blowing, he was not out on the 
line, but was in the office and was pushed out of 
the door by Smith. 
There were twenty-five to thirty other aircraft 
parked at the Defendant''s apron, but no other planes 
blew over. (R. 111). Only two other planes at the 
Defendant's faci'lity were slightly damaged. (R. 91, 
92). In 'fact, no witness knew of any other airplane 
at the Salt Lake City Airport being blown over. (R. 
149, 150-157). 
No witness knew exactly how the Mooney was 
tied down. vVhen asked by the Court, witness, Parry 
stated that he did not form an 'idea as 'to how the 
airplane was tied down. ( R. 1'20). 
The Court: Can you tell the Jury how it was 
tied down from what you saw? 
The Witness: Well, all the tie-down chains 
was where they should have been. Now 
as ':fiar as the knotting apparatus, or 
something like this, I couldn't testify, or 
whether there was a padlock on it or any-
thing else. This I couldn't say defin'itely, 
but they was on the tie-down rings or 
·tJhe landing year. Now th'is is prior, prior 
to the peak gusts or when the wind start-
ed olowing. 
Herb Smith likewise testified that he did not 
exam'ine the tie-down closely. He sta'ted that he ob-
served the three chains hanging down from the 
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Mooney, from inside the Sterling Aircraft waiting 
room. 
Question: But you didn't go over close and 
inspect them? 
Answer: I never went over to the Mooney. 
No sir. 
Question: You didn't know how it was hook-
ed, or how it was fastened or tied? 
Answer: No. (R. 148). 
Witness Parry further stated in answer to a 
query by the Court, as to this specific tie-down: 
''As flar as tying it down this way, I 
can't. 'Jlhis is the way it is supposed to be done 
and this is the way all the line boys done it, 
but as far as my own testimony in saying 
that I inspected it and got down and checked 
it and made sure, I can't, because I didn't 
-. It was just a running glance." (R. 133) . 
.A:RGUMEN'T 
POINT No. 1 
THERE WAS SUFFICIENT EVIDENCE OF NEG-
LIGENCE PRESENTED BY 'PLAINTIFF UPON WHICH 
THE JURY COULD B.A!SE A VERDICT IN FAVOR OF 
PLAINTIFFS AND AGAINST THE DEFENDANTS. 
The tie-down chains were placed on the airplane 
for the purpose of securing the airplane. They were 
placed, ndt to come loose, but placed to stay tied. 
( R. 120). Further, the airplane was tied down to 
protect it not just from small winds, but from 
strong winds also. ( R. 121). 
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The airplane is tied down so that it would be 
so secure that if too much stress is put on it, parts 
of the airplane would break to which the chain is 
tied, before the tie-down chains would loosen or 
break. The tail tie-down ring was not broken or 
damaged. ( R. 90). Had the airplane been secured 
p1·opedy, all three tie-down chains would have re-
mained secure, as did the tie-down chains of all 
other airplanes at the Salt Lake Airport. This was 
tJhe only airplane at the Salt Lake Airport which 
blew over. (R. 91). 
It is the Respondent's position that the velocity 
of the wind did not have anytliing to do wi'th the 
loosening of the chains, if they had been properly 
tied. The chains should have stayed tied until they 
broke. The left gear chain broke, but it did not 
break prior to the plane inverting; the other two 
never did break, but came loose. 'The third stayed 
knotted until the plane went over, and the pictures 
show it was not tied, just looped. (R. 87). The 
chains came loose here because there were no sceur-
ing devices on the end of the chain, or if there were 
securing devices, they were not used in accordance 
with the tie-down standards testified to by the ex-
perts. In order to properly chain an airplane secure-
ly, Plaintiff's and Defendant's experts testified that 
there must be something on the end of the chain such 
as a bolt, a snap, a "C" hook or an "S" hook, by 
which the end of the chain is secured to another part 
of the chain. 
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MacDonald testified that the customary way of 
tying the chains is that "they usuatly fasten the 
ends so that they cannot come undone", and that it 
is not a matter of custom, and it is dangerous to 
just tie the chains without securing the ends. (R. 
125). 
J. Galbraith testified that sometimes he placed 
a small bolt 'through the chain and bolted it together. 
That some chains had a snap on iJhem. (R. 99). 
The Appellant's own witness, Herb Smith, 
stated that in the airplane industry, generally, an 
'~S" hook is used to fasten the end. (R. 142). He 
stated fua:t he had been in Los Angeles, San Fran-
cisco, Chicago and around the country, and that 
this was customary. That a securing link or device 
is customary in the industry was also testified to 
by the witness, Herb Smith, when the Court asked 
him. (R. 14'3): 
The Court: Are chains ever tied? 
The Witness: Yes sir. I have seen chains 
tied. Yes sir. 
The Court: Is that a common useage among 
airplane people? 
The Witness: No sir. 
The Court: Did you say that it was a use-
age? 
The Witness: Well, if you don't -. I would 
say if it was a useage, it would be a case 
of get by, because the proper facilities 
wasn't there. In other words, there would 
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be no "S" hook. There would be no har-
ness hook. There would be no ~'C" hook. 
There would be no spring loaded clamp. 
In other words, it would be in . . . not 
a complete chain for use for such pur-
pose. ( R. 144) . Then I have even tied 
them myself. 
The man in charge of the Defendant's facility 
at the time, Mr. Parry, stated that the proper way 
to tie-down the airplane is to put an "S" hook in the 
chain. (R. 130, 131). 
It is clear from the testimony of al'l witnesses 
familiar with the handling of airplanes that to pro-
perly secure an airplane being tied d o w n with 
chains, it would have to be secured by a securing 
device on the end of the chain. This is the standard 
of care required of Defendant. Safety precautions 
known, or taken by another, or a group df others, 
is probatjve evidence of the standard of care. lJe 
Weese vs. J. C. Penney Co., 5 U.2nd 1'16, 297 P.2d 
898. Also evidence of precautions taken by the De-
fendant, under the same or simi'lar circumstances 
on previous occasions was admissible as bearing 
upon the negligence of the Defendant. But there is 
a conflict in the evidence as to whether or not 'the 
chains, which were supposed to secure the Mooney 
airplane had "S" hooks on the ends of the chain, 
which conflict required the trial judge to submit 
the case to the Jury as the trier of facts. That there 
was a conflict was noted in Appellant's Brief on 
page 17: 
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"There is conflicting testimony as to this, 
but were there not there is no showing of any 
proof that the presence, or lack of "S" hooks 
on the ends of the chain was in fact, or could 
be construed as negligence on tihe part of the 
Defendant." 
This conflict, as to whether or not the Defendant 
and Appellant had met the tie-down standard of 
care in assuming the responsibility of securing and 
tying down the Mooney was also noted by the trial 
Judge during the trial. 
Ref erring to the testimony of Parry: 
"They are open Tink chain, is what it is. 
It is an open link chain and was threaded 
through the cha'in again with one link and on 
the other side of the chain, after it is ·threaded 
through, you put this "S" hook in the chain 
so that it is impossible to pull this out. 
The Court: Well, now, did you have th'is 
kind of a mechanism on these chains? 
The Witness: This is the way it was tied 
down. 
The Court: So that there is a difference of 
opinion then between you and Mr. Mac-
Donald as to whether or not there were 
"S" hooks on the end of these chains? 
The Witness: Right." (R. 1'31) 
The pictures in Exhibit "A" also quite clearly 
show the chains. The Jury could have based their 
verdict on the testimony of MacDonald alone. (R. 
124 and 129), but they were substantially aided by 
what the pictures show about the chains, and could 
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find that with both ends of the chain showing on 
the right wheel, that no "S" hook showed in the 
picture. In addition, the Jury could have based its 
verdict upon the inference that since two of three 
chains had come loose bef01·e the accident, as testi-
fied to by Parry, that even if there were ''S" hooks 
on the end of the chains to secure chains, that they 
were not used. In Hewitt vs. General Tire and Rub-
ber Co., 284 P.2d 4 71, this Court discusses the legal 
validity of an inference upon an inference. 
Negligence need not be proved by direct posi-
tive evidence, but may be proved by facts reasonably 
and naturally inferable. Crouch vs. Wycoff 107 P.2d 
339, Fredrickson vs. L11aw, '227 P.2nd 7'712. 
Appellants try to make an inference that the 
landing gear handle was not in a locked position 
from the fact that two of the landing gears collapsed 
after the chains came loose. This hurts Appellant's 
position because the landing gear handle was locked 
when the plane landed at the Salt Lake Airport. 
J. Galbraith stated that it is impossible to land a 
Mooney on its wheels or taxi a Mooney with out the 
gear handle being locked. (R. 166). This is because 
the landing gear must sustain the ·weight of the 
plane. (R. 166). 
R. A. MacDonald also testified that when he 
parked the Mooney and turned it over to Defendant, 
the gear handle was locked. (R. 165). Thereafter, 
Defendant's agents were the only ones who moved 
and handled the Mooney. 
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However, the Jury obviously believed Mac-
Donald who testified as follows: 
Question: Immediately after the accident 
did you look at the gear handle? 
Answer : Yes I did. 
Question: What was its position? 
Answer: It was still in the down and lock-
ed position. ( R. 165) 
He then testified that the actuating mechanism 
was broken, but that the right gear was still in-
tact. (R. 165). Because ~he wheels work together, 
the other two had to have been locked before the 
tie-down chain came loose. 
The Plaintiffs claim a second theory of negli-
gent conduct against the Defendant, which was not 
submitted to the Jury, but which Respondent claims 
was negligent. This theory was contained in Plain-
tif'f's Requested Instructions 6, 7 and 8. Failure to 
submit this to the Jury was prejudicial to fue Re-
spondent and therefore to be considered for the 
purpose of this Appeal, on the question of whether 
Respondents were entitled to go to the Jury. Plain-
tiffs claimed that after the tie-down, the Defendant's 
agents f ai'led to exercise reasonable care for the air-
plane under the circumstances. In other words, how-
ever the airplane was tied down, the responsibility 
of the Defendant did not end there. There was a 
continuing duty. Parry testified that he was sup-
posed to be checking a'irplanes every five minutes. 
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(R. 115). He also testified that it was his duty to 
check the airplanes to see that they were properly 
tied down. He testified that he made rounds for this 
purpose. (R. 112). That as the weather deterri-
orated, he did this prior to the time of t'he big gusts. 
But he did not specifically, carefully check this air-
plane. He stated that he assumed that it was proper-
ly tied, because he saw the chains, but at no time 
did he inspect closely to see if it was tied securely. 
He had one whole hour to do this, because he came 
on duty at 2 :00 o'clock and the 'big gusts did not 
occur until 3 :05. In addition, during the critical 
period, Parry was not at his post. He was inside 
the office, and when, from the inside, he observed 
the Mooney moving, Herb Srni th had to push him 
out of the door. Further, Parry stated that he didn't 
have time to carefully check each airplane, because 
he was the only man on the line. ( R. 112, R. 114). 
This puts the Defendant on the "horns of a dilem-
ma". If one man couldn't properly check the air-
planes, then the Defendant was negligent for not 
having sufficient help on the line. 
Herb Smith testified he checked his own air-
plane. 
The defective tie-down could have been discov-
ered upon reasonable inspection, and certainly rea-
sonable men could infer, based upon the fact that 
two of the chains came loose, before the plane went 
over, that the tie-down was defective. Viewing the 
evidence and all inferences therefrom in the light 
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most favorable to the verdict, as this Court must do 
on this appeal, the verdict must stand. Bates vs. 
Burns, 281 P.2d 209. 
POINT No. 2 
THE TRIAL COURT DID NOT ERR IN FAILING 
TO GRANT THE DEFENDANT'S MOTION FOR A 
DIRECTED VERDI'CT MADE AT THE CONCLUSION 
OF PLAINTIFF'S PRESENTATION OF THE EVI-
DENCE. 
The time when the trial Judge grants or denies 
the motions of the various parties during the trial 
is, by necessity, discretionary with the trial court in 
his attempt to see that the parties have a fair hear-
ing on the issues and that justice is ultimately done 
in the case. 
POINT No. 3 
THE TRIAL COURT DID NOT ERR IN DENYING 
DEFENDANT'S MOTION FOR JUDGMENT NOTWITH-
STANDING THE VERDICT. 
It was the trial court's duty in considering De-
fendant's Motion for Judgment Notwithstanding the 
Verdict, to review the evidence, together with every 
inference fairly arising therefrom, in the light most 
favora;ble to the Plaintiff. Bates vs. Burns, 281 P. 
2nd 209. Applying this rule to this case it will be 
remembered that during the trial, the trial court 
noted in the record that there was a conflict in the 
evidence on the question as to whether the Defend-
ant had met the standard of care required of the 
Defendant in caring for Plaintiff's airplane. This 
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con f Ii ct was acknowledged by Appellants in 
their Brief, and required that the case be sent to 
the Jury as the trier of the facts, to resolve the con-
flict. Dissatisfaction on the part of the Appellants, 
with the finding of the Jury is understandable, but 
it is not a basis for a reversal. 
CONCLUSION 
Respondents respectfully request that this Court 
affirm the Jury verdict for the Plaintiffs and the 
Judgments entered thereon. 
Respectfully submitted, 
_____ Uti1cl<W _____ ~ __ fluta.L __  
j~~S E. FAUST 
92;2 Kearns Building 
Salt Lake City, Utah 
Attorney for 
Plaintif !-Respondent 
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